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need exercise only that degree of vigilance against the danger of being 
run over by a train as is consistent with the faithful performance of 
their work, since to keep constantly on the lookout for approaching 
trains would defeat the very purpose for which they were employed. 
Van Zandt v. Philadelphia, etc., R. Co., supra. The railroad company 
must take cognizance of the perilous position occupied by such em- 
ployees, directly or indirectly employed by it, and make reasonable 
provisions for the safeguarding of their lives. Ominger v. New York, 
etc., R. Co., 4 Hun. (N. Y.) 159; Goodfellow v. Boston, etc., R. Co., 106 
Mass. 461. 

It has been repeatedly held that failure to anticipate the negligence 
of another, which results in injury, is not contributory negligence, and 
does not defeat the right of the injured party to recover damages. 
Wagner v. Philadelphia Rapid Transit Co., 252 Pa. 354, 97 Atl. 471. On 
the contrary, the law permits every man to assume, without imputation 
of negligence, that he is not exposed to a danger which can come to 
him only through a disregard of his duty on the part of some other 
person. Parrott v. Barney, 1 Sawy. 423, 2 Abb. U. S. 197, 18 Fed. Cas. 
1236; Welch v. New York, etc., R. Co., 182 Mass. 84, 64 N. E. 695. It is 
not negligence for a railroad company not to anticipate the presence of 
trespassers on its tracks. Philadelphia & Reading R. Co. v. Hummell, 
44 Pa. 375, 84 Am. Dec. 457. A Federal Court, however, has denied 
that it is a general rule of law that failure to anticipate the negligence 
of another is never negligence. See Erie Railroad Co. v. Kane, 55 C. C. 
A. 129, 118 Fed. 223. 

It is a settled rule of law that if one is placed in a position of immi- 
nent danger through the negligence of another, without fault on his 
own part, and, in his effort to extricate himself, selects, in the brief 
time at his disposal to decide and act, a more dangerous method than 
is necessary, the law will not impute to him contributory negligence. 
Shaffer v. Beaver Valley Traction Co., 229 Pa. 553, 79 Atl. 122. One 
placed in a perilous position is not required to act with the same pru- 
dence that is ordinarily required under normal circumstances. South- 
West Virginia Improvement Co. v. Smith, 85 Va. 306, 7 S. E. 365; Rich- 
mond Railway and Electric Co. v. Hudgins, 100 Va. 409, 41 S. E. 736; 
Chicago & Alton Railroad Co. v. Corson, 198 111. 98, 64 N. E. 739. Thus, 
when one operating a defective crane, in an effort to prevent his fel- 
low workmen from being injured or killed, causes the crane to fall, by 
bringing it to a sudden stop, and the crane kills him, he is not guilty of 
contributory negligence. Smith v. Standard Steel Car Co., 262 Pa. 550, 
106 Atl. 102. 

For a more extended discussion of the duties of travelers at public 
crossings, see 3 Va. Law Rev. 466. 

Damages — Breach of Contract— Prospective Profits.— The defendants 
entered into a building contract with the plaintiffs, but, before the plain- 
tiffs began the construction of the building, the defendants breached 
the contract. The plaintiffs then brought an action on the contract, 
claiming as damages the prospective profits they would have made by 
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performing the contract. Held, the plaintiffs can recover. Bromley 
v. Heffernan Engine Works (Wash.), 182 Pac. 929. 

It is a well settled principle of law that uncertain, speculative or con- 
tingent damages cannot be recovered for breach of contract. Hunt v. 
Oregon Pac. R. Co., 13 Sawy. 516, 36 Fed. 481, 1 L. R. A. 842; Griffin v. 
Colver, 16 N. Y. 489. And see cases cited in 8 Ruling Case Law 438, note 
15. The words "speculative," "uncertain" and "contingent" have reference 
to whether the loss for which compensation is claimed does, in fact, surely 
and naturally result from the breach of contract, and not to whether 
the precise amount of the damage sustained is susceptible of exact 
measurement and proof. Blagen v. Thompson, 23 Ore. 239, 31 Pac. 647, 

18 L. R. A. 315; Taylor Manufacturing Co. v. Hatcher, etc., Co., 39 Fed. 
440, 3 L. R. A. 587. See Delta Table & Chair Co. v. Yazoo & M. V. R. 
Co., 105 Miss. 861, 63 South. 272. The leading English case on the sub- 
ject establishes the rule that there can be no recovery for damages 
which do not arise naturally, i. e., according to the ordinary course of 
things, from the breach of contract, or which are not such as may be 
reasonably supposed to have been in the contemplation of both par- 
ties, at the time they made the contract, as the probable consequence 
of its breach. Hadley v. Baxendale, 9 Exch. 341, 5 Eng. Rul. Cas. 502, 
156 Eng. Rep. R. 145, 23 L. J. Exch. 341, 18 Jur. 358. The same is true 
in Canada. Corbin v. Thompson, 39 Can. S. C. 575, 2 B. R. C. 70. The 
American doctrine follows the English. Taylor Manufacturing Co. v. 
Hatcher, etc., Co., supra; Slaughter v. Denmead, 88 Va. 1019, 14 S. E. 833. 
See extensive citations in 8 Ruling Case Law 455, note 20. 

The chief difficulty arises in the application of this rule to specific 
cases. Profits in a new and unestablished business are too speculative 
to be recovered in damages. C. W. Kettering Mercantile Co. v. Sheppard, 

19 N. M. 330, 142 Pac. 1128. Likewise, profits from sales hoped for as 
a collateral result of the performance of the contract, are too indefinite 
and uncertain to be taken into consideration in awarding damages for 
its breach. Winston Cigarette Machine Co. v. W ells-Whit ehead, etc., Co., 
141 N. C. 284, 53 S. E. 885, 8 L. R. A. (N. S.) 255. And see note, 53 
L. R. A. 33. On the other hand, where a contract is entire, and is 
breached, profits that would have been realized directly from the per- 
formance of the contract itself, had the plaintiff been permitted to 
complete it, may be recovered, such profits being determined by the 
difference between the contract price and the estimated cost to the 
plaintiff of performing the contract. O'Connell v. Main, etc., Hotel Co., 
90 Cal. 515, 27 Pac. 373; Conway v. Mitchell, 97 Wis. 290, 72 N. W. 752; 
Jenkins v. Charleston St. R. Co., 58 S. C. 373, 36 S. E. 703. These cases 
seem to be direct authority for the decision in the instant case. And 
it has been held that, where the lessors of a hotel fail to keep it in re- 
pair as covenanted, the loss of custom and profits resulting to the les- 
see from such breach of covenant is a proper element of damages, but 
not the loss of a contract to sub-let, that being an independent, col- 
lateral enterprise. Stewart v. Lanier House Co., 75 Ga. 582. 

The state of the law in Virginia as to speculative damages is the 
same as in the United States generally. Burruss v. Hines, 94 Va. 413, 26 
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5. E. 875; Slaughter v. Denmead, supra. The loss of rent on a building 
not completed by the time a lease, already entered into, is to take ef- 
fect, is recoverable as damages in an action by the owner of the prop- 
erty against one who has wrongfully prevented the completion of the 
building by the specified time. Burruss v. Hines, supra. Where a con- 
tractor is prevented by the other party from performing his engage- 
ments, he is entitled to recover the full consideration less the cost of 
fulfilling the contract. Alleghany Iron Co. v. Teaford, 96 Va. 372, 31 S. 
E. 525; Barrett v. Raleigh, etc., Co., 55 W. Va. 395, 47 S. E. 154. And 
the fact that the plaintiff can prove only with reasonable, and not with 
absolute, certainty what would have been the cost to him of performing 
his undertaking, does not defeat a recovery. Barrett v. Raleigh, etc., 
Co., supra. 

Divorce — Desertion — Intervening Insanity as Bar. — The defendant 
willfully deserted his wife. Four months thereafter he was adjudged 
insane and confined as a lunatic. Three years, the time required by 
statute for a divorce on the ground of desertion, having elapsed, the 
wife brought suit therefor. Held, the wife is not entitled to a divorce. 
Wright v. Wright (Va.), 99 S. E. 515. 

Against reason and principle and in opposition to the apparent 
weight of authority, it has been held that a husband who willfully de- 
serts his wife while sane, and remains away for the statutory period 
required to warrant a divorce in her favor, cannot be excused on the 
ground that before the expiration of the statutory period he became in- 
sane. Douglass v. Douglass, 31 Iowa 421. 

A decree of divorce will be granted to the plaintiff, where it appears 
that the defendant continued such abandonment for the statutory pe- 
riod while he was of sound mind, although he later became insane and, 
at the time of the granting of the decree, is a lunatic. Fisher v. Fisher, 
54 W. Va. 146, 46 S. E. 118. It is now well settled, in England and in 
the United States, that proceedings for the dissolution of a marriage 
ean be instituted and maintained against a husband or wife who, before 
the proceedings are instituted, has become insane. Mordaunt v. Mon- 
creiffe, L. R. H. L,. Sc. 374; Garnett v. Garnett, 114 Mass. 379. 

Desertion is, in legal contemplation, the actual breaking off of the 
matrimonial cohabitation, without justification, coupled with an intent, 
in the mind of the offender, not to return. Crounse v. Crounse, 108 Va. 
108, 60 S. E. 627. In Virginia it is provided by statute that "where 
either party willfully deserts or abandons the other for three years, 
such divorce [divorce from the bond of matrimony] may be decreed 
to the party abandoned." Va. Code, 1904, § 2257. Such a statute is 
construed to mean that not only must the act of deserting be willful, 
but that the abandonment must be willfully continued throughout the 
statutory period. Kirkpatrick v. Kirkpatrick, 81 Neb. 627, 116 N. W. 
499, 16 L. R. A. (N. S.) 1071. 

A lunatic is incapable of volition. See Worthy v. Worthy, 36 Ga. 45. 
By the weight of authority and reason, in the case of desertion no part 
of the time during which the deserting spouse was insane can be reck- 



